
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



FEAZEE v. SIEBEEN. 475 

Until recently there has been little occasion in any of our states 
to consider the subject of taxation very closely. The wants of 
government, both state and national, have been so few, and the 
amount of taxes necessary to be collected has consequently been 
so small, that even slight inequalities in public burdens of this 
kind, if avoidable, have rarely met with legislative sanction or 
popular approval, and the courts may have been partakers of the 
same feeling, to the extent of leaning a little in favor of the 
citizen. But now that there is an enormous national debt, not 
taxable by the states, held in the form of public stocks, and 
almost every state and county is subject to large liabilities which 
must be met by taxation, the matter receives a more careful 
scrutiny. 

But under existing laws, the shares in national banks cannot be 
taxed in this state for state and county purposes, for the plain 
reason that no such tax is " imposed upon the shares of any of the 
banks organized under the authority of the state," and the Act 
of Congress therefore forbids it. We tax our own banks upon 
their paid-in capital, and do not tax the shareholders thereof upon 
the value of their shares: Laws of 1861, p. 17. We would, by 
imposing this burden upon the shareholders of the national banks 
alone, make the discrimination against the latter, which the 
national legislature has, in express terms, prohibited. 1 

Judgment affirmed with costs. 

Elliott, J., was absent. 



Supreme Court of Ohio. 
JAMES A. ERAZER ». S. W. SIEBERN ET AL. 2 

Taxation by a state of shares in national banks must conform strictly to the 
requirements of the National Bank Act of June 1864. 

The Statute of Ohio of April 2d 1865, taxing shares in national banks, imposes 
a higher rate of taxation on such shares than on the shares of banks authorized by 
the state, and is therefore unconstitutional. 

The subject of taxation of national banks discussed. 

Error to the Superior Court of Cincinnati. 
The opinion of the court was delivered by 
Welch, J. — The plaintiffs are shareholders in the First National 
Bank of Cincinnati, organized under the Act of Congress of June 

1 See note at the end of the next case, p. 483. 

8 We are indebted for this case to Mr. Critchfield, the Reporter. 
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3d 1864. On the 2d day of May 1865, their several shares in 
the bank were listed on the grand duplicate of Hamilton county, 
as a part of their personal property, and assessed for taxation 
agreeably to the provisions of the state law of April 2d 1865 
(Vol. 62, p. 106). The assessment is upon the par value of the 
shares, and no deduction is made therefrom on account of the 
capital or funds of the bank invested in United States bonds, 
which are not subject to state taxation, or in real estate, which is 
taxed against the bank itself. The case below was a petition filed 
by the plaintiffs against the defendants, to enjoin the collection 
of the tax thus assessed upon their shares, and to enjoin the 
assessment and collection of like taxes in the future under said 
Act of 1865. The court below were of opinion that the tax was 
legally assessed, and dismissed the plaintiff's petition, on demurrer 
thereto ; and the case now comes here, on petition in error, for 
decision of the single question whether the court erred in that 
opinion. 

The Act of Congress authorizing national banks provides, that 
" shares" in such banks may be assessed for state taxes, and 
taxed as the personal property of the owners thereof, subject to 
two limitations. The first limitation is, that the assessment shall 
not be at a greater rate than that imposed upon " other moneyed 
capital in the hands of individual citizens of the state." The 
second is : " That the tax so imposed under the laws of any state, 
upon the shares of any of the associations authorized by this act, 
shall not exceed the rate imposed upon the shares in any of the 
banks organized under authority of the state where such associa- 
tion is located." The act also provides, that real estate owned 
by the banks may be taxed as such by state authority. 

The plaintiffs allege that the tax sought to be enjoined is unau- 
thorized by law, and is in violation of both these limitations ; 
that the moneyed capital of individuals residing in the state is taxed 
at a lower rate ; that " shares" in the state banks are not taxed 
at all ; and that the banks themselves are taxed at a rate lower 
than is so assessed upon the plaintiffs. They say that the state 
banks are taxed at a lower rate because they are taxed upon their 
capital, without including the value of the franchise, or privilege 
of banking, and subject to a deduction for the value of real estate, 
and of untaxable bonds of the United States, owned by the 
banks. 
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At the time this tax was assessed, the banks of issue in this state 
consisted of the branch banks and the independent banks, orga- 
nized under the Act of February 24th 1845, and the free banks* 
organized under the Act of April 1851. The Act of 1845 im- 
poses on the state and independent banks a tax of six per cent. 
on their profits, in lieu of all other taxes. The Act of April 
1861 imposes no restrictions on the power of the legislature to 
tax the banks organized thereunder. 

The state law of 1865, under which the assessment was made, 
requires all persons to list with their other personal property, 
moneys, credits, &c, " all shares in national banks located in this 
state." (Vol. 62, p. 106.) At the date of this act, and at the 
time of the assessment of the present tax under it, the other tax 
laws in force in Ohio were, the general Act of 1849 (2 S. & C. 
1458) ; the amendatory Act of 1861 (vol. 58 0. L., p. 59) ; and 
the Act of 1862 (vol. 59 0. L., p. 3). 

By the Act of 1859, all persons are required to list for taxa- 
tion, among other items of personal property, &c, " all invest- 
ments in stocks;" but sec. 59 of the act provides, among other 
exemptions, that no person shall be required to include in the list 
of his personal property, &c, " any share or portion of the capital 
stock or property of any company or association, which is required 
to list or return its capital and property for taxation." 

The provisions of said Act of 1861, for taxing the banks orga- 
nized under the Act of 1845, are as follows : 

Section 4. It shall be the duty of the president and cashier of 
each banking company organized under the act entitled " An Act 
to incorporate the State Bank of Ohio, and other banking com- 
panies," passed February 24th 1845, on or before the second 
Monday of May in each year, to make out under oath, and return 
to the proper assessor of the township, town, or ward where such 
company is located, a certificate containing a statement of the 
amount of the capital stock of such company paid in and remain- 
ing as capital stock undiminished by loss or otherwise, together 
with the amount of surplus and contingent fund and undivided 
profits accrued prior to the first Monday in May, and also the 
amount loaned to, or deposited with such bank for a term certain, 
or which by agreement or understanding between the parties, is 
not to be withdrawn on demand, excepting amounts which may 
have been deposited with any bank established as a clearing-house 
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for the redemption of the notes of banks making such deposits 
and on which no interest is charged or received by the banks 
making such deposits ; and the amount so returned shall be placed 
on the county duplicate, and on the city duplicate where city 
taxes are collected on a separate duplicate, and taxed as other 
personal property in the same township, town, village, or ward 
may be taxed by law. In making the certificate aforesaid, any 
■portion of said stock, surplus, or contingent fund, or undivided 
profits invested in real estate, which is subject to taxation under 
the laws of this state, may be deducted, but the certificate shall 
specify the amount so deducted. 

By the Act of January 16th 1862, all banks of issue in the 
state were authorized temporarily to suspend specie payments and 
were relieved from penalties provided in their charters against such 
suspension, upon condition that they should, respectively, consent 
to be taxed under said Act of 1861. And all the banks organized 
under said Act of 1845, gave their consent accordingly, within 
the time specified. 

Under this state of legislation, was the tax levied upon these 
shares authorized by law ? 

Whether the state has inherent power, without any authority 
from Congress, to impose an equitable and just tax upon shares or 
capital in banks organized under the revenue laws of the Federal 
Government, and whether the power, if it exists, is unlimited, 
unless restrained by Congress, need not be made questions in the 
case. The power and the limitation are both supplied in the Act 
of Congress referred to. Nor can the constitutional right of Con- 
gress to grant the power, be impugned on the ground that it impairs 
the validity of the contract of the government, exempting the 
bonds upon which the circulation of the banks is based, from taxa- 
tion. Congress had the right to impose this condition as a royalty 
annexed to the grant of corporate power, and the corporators, by 
acceptance of the grant, have assented to the condition. The 
state, therefore, had power to" tax these shares according to the 
provisions of said Act of Congress. 

It is, perhaps, now conceded — although the contrary was ori- 
ginally argued in the case — that the word " shares," used in the 
Act of Congress in reference to the national banks, was intended 
to be understood in the sense of choses, and not as aliquot parts 
of the capital stock of the association. It was used to designate 
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the separate and individual property of the owners, and not their 
interest in the common property of the bank. The intention was, 
to subject these shares to taxation, as such property of the owner, 
at their full value, without any deduction on account of the fran- 
chise, or for investments of the capital or funds of the hank in 
untaxable bonds, or in real estate. That such is the true construc- 
tion of the act is now well settled by the case of Duer v. The 
Commissioners, decided by the Supreme Court of the United States 
at its present term, ante, p. 467, and in Van Allen v. The Assessors, 
3 "Wallace 573. It is not claimed that the plaintiffs are taxed beyond 
the value of their " shares" in this sense. They are taxed upon 
the par value of the shares, and there is nothing in the case to 
show that their real value is any less than par. The tax, then, is 
authorized and legal, unless it is in violation of the limitations 
imposed by the Act of Congress, by exceeding the rate imposed 
upon " moneyed capital" in the hands of individuals, or that 
imposed upon " shares in state banks." 

As to the first of these limitations there can be no question. 
If the shares are to be regarded as choses, and assessed at their 
full value, then there can be no violation of the first limitation, 
unless they are subjected to a higher percentage of taxation than 
other property or capital, at the places where the bank is located, 
which is not pretended in the case. 

It remains to inquire, whether the tax exceeds the rate imposed 
upon the " shares in the banks authorized by the state." This is 
the principal question in the case, and it has been elaborately and 
ably argued. 

It must be premised, that in the cases referred to, the Supreme 
Court of the United States have put a more liberal construction 
upon the word " shares," as here used, in favor of the power to 
tax, than they have upon the same word when designating shares 
in the national banks. That court holds that the equivalent taxa- 
tion necessary to justify a tax upon the shares in national banks, 
may be either upon the shares of the individual stockholders in 
the state banks, and assessed against the stockholders, or it may 
be upon the capital of the bank, and assessed against the bank 
itself; provided only that it be a full equivalent. The tax 
against the owners of shares in the national banks must not exceed 
that imposed, in some form, upon the state banks or their stock- 
holders. The question is, whether there is such equivalent, in 
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either form, in the present case. In other words : Does the Act 
of April, 1861, properly construed with reference to provisions in 
our constitution on the subject, tax the shares in the state banks, 
and as the choses or property of the shareholders ; or, if not, then 
does it tax the banks themselves, upon an amount equal to the 
value of such shares without deduction ? We are unanimous in 
the opinion that both these questions must be answered in the 
negative. 

The counsel of defendants contend, in the first place, that there 
is such equivalent tax imposed upon the banks themselves. 

It is true, as counsel say, that the Act of 1861 may be regarded 
as a contract with the banks organized under the Act of 1845, 
and that the legislature had full power, as against the banks 
organized under the Act of 1861, to impose an equivalent tax. 
But it matters not whether we regard the act as a contract, or as 
a law, or what may have been the power of the legislature — the 
question in either case is the same : What is its true construc- 
tion ? Does it impose on the banks of the state a tax equivalent 
to that imposed upon the shares in national banks ? 

There are three alleged elements of inequality — the franchise, 
the real estate, and the investment in United States bonds. 
Possibly we may rid the case of the first, by holding that the Act 
of 1865 only requires shares in the national banks to be taxed at 
their par or nominal value, as they were in fact taxed in this 
case, and not at their actual or market value, and, therefore, the 
value of the franchise is to be excluded. 

As to the second element of inequality there can be no contro- 
versy. The shares in the national banks are assessed at their 
value — either nominal or real — without any deduction for real 
estate, which is taxed separately against the bank, as real estate ; 
whereas, by express provision in the Act of 1861, the value of 
real estate owned by the state banks is to be deducted from their 
capital. 

But the most important element of difference is the investment 
in United States bonds. The Act of 1865 admittedly allows no 
deduction for bonds owned by the national banks from the valua- 
tion of shares to be taxed. Does the Act of 1861 allow such 
deduction from the capital of the state banks ? However we 
might be disposed to decide this as an original question, we look 
upon it as having been settled by decisions of the Supreme Court 
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of the United States, and we feel bound by those decisions. In 
the case of Van Allen v. The Assessors, and also in The Bank 
Tax Case, 2 Wallace 200, a tax law of New York of 1857, of 
similar import, was held to admit of such deduction, and a tax 
levied under it upon the capital of the New York state banks, 
without deduction for such bonds, was declared by that court to 
be unauthorized and illegal. In New York, as in Ohio, the 
general ad valorem system of taxation is adopted. In both states 
taxes are assessed upon valuations. The New York Statute of 
1857 subjected the banks of that state to be taxed upon a valua- 
tion, " Equal to the amount of their capital stock paid in or 
secured to be paid in, and their surplus earnings," &c. The 
valuation upon which our state and independent banks are to be 
taxed, by the law of 1861, is to consist of " The amount of the 
capital stock of such companies paid in and remaining as capital 
stock undiminished by losses or otherwise, together with the 
amount of surplus," &c. The two statutes are substantially the 
same ; and were we to put a different construction upon ours, it 
would only be necessary to take the case to the Supreme Court 
of the United States in order to have the decision reversed. 

But it is contended in the second place, that the Act of 1861 
imposes a tax upon shares in the state banks, as well as upon the 
capital of the banks. There is no pretence that the act expressly 
taxes shares in the state banks. On the contrary, it is admitted 
that by the 59th section of that act, they are expressly exempted. 
The argument is, that the exemption is unconstitutional, and must 
therefore be rejected ; that the true meaning of the constitution 
is, that money employed in banking, by associations who divide 
their capital stock into shares, shall be subjected to a species of 
double taxation ; that it shall be taxed once against the bank, as 
its capital, and a second time against the shareholders, as stock 
in the bank. We are not called upon to decide this constitutional 
question. For the present case it is enough to say, that the con- 
stitution does not on such matters execute itself. It does not 
levy taxes, but merely prescribes the character of laws, to be 
enacted for that purpose by the legislature. Until the laws are 
passed, the taxes cannot be levied. The Act of 1861 is not a law 
imposing such double taxation, and cannot, upon any admissible 
principle, be amended by judicial interpretation into such a law. 
It provides for a tax against certain corporations and companies 

Vol. XV 31 
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upon their capital, and for a tax against the shareholders upon their 
stock, in those corporations and companies that are not so taxed 
upon their capital. No form of words, or arrangement of sections 
and sentences in the act, can enable the court, by mere construc- 
tion, so to amend it, as to bring in a new class of tax-payers, that 
is to say, stockholders in corporations and companies that are 
taxed, as such, upon their capital. The meaning of the act is 
plain, and to alter it in the respect indicated would be to legis- 
late. The intention manifestly was, to subject the capital em- 
ployed by these corporations and associations to a single taxa- 
tion — some of them in one form, and some in another — and not to 
tax any of them twice. It is the unmistakeable intention mani- 
fested in our tax legislation for the last twenty years — the central 
idea of our system of general ad valorem taxation — to tax every 
person upon what he is worth. In a system like ours, where 
intangible as well as tangible property is taxed, some forms of 
double taxation are unavoidable ; but the object should be — and 
such seems to have been the general aim of all our late legislation 
on the subject — to avoid double taxation wherever it is practica- 
ble, and, as nearly as may be, to tax all according to their actual 
wealth. That object is best attained in case of a corporation, or 
joint stock company, by taxing the stockholders — the persons 
who own its property, upon the full value of their shares therein, 
including, of course, their interest in the franchise or privilege, 
and in all tangible property owned by the company ; and by tax- 
ing the corporation also upon the value of such tangible property. 
The stockholders are thus taxed — as all other individuals who 
own tangible and intangible property are sometimes unavoidably 
taxed — once upon all he is worth, and a second time upon that 
part of his property which is tangible. This is the rule adopted 
by the Act of Congress in question, and it seems to us to be a 
just and fair rule. The Act of 1865, by subjecting shareholders 
in the national banks to such a tax, places upon the owners of 
those banks, the shareholders therein, no more than their just 
proportion of the public burden of taxation ; and we regret that 
any technical reasons, growing out of the taxation of the few 
remaining state banks, should stand in the way of its enforcement. 
We are glad, however, to say, that no such impediments to just 
and equal legislation on the subject will exist in the future. The 
banks organized under the Act of 1845, now only exist for the 



FRAZEE v. SIEBERN. 483 

purpose of closing up their affairs, and are no longer " banks" 
within the meaning of the Act of Congress ; and the banks organ- 
ized under the Act of April 1851, are liable to be taxed under 
the Constitution of 1851, subject to no limitation in their charters. 
It is, perhaps, unnecessary to say, that the word " banks" in the 
Act of Congress means incorporated banks, and that the limitation 
does not, therefore, apply to private bankers. 

We are of opinion that the court erred in sustaining the 
demurrer to plaintiffs' petition, and its judgment will, therefore, 
be reversed, and the cause remanded for further proceedings. 

It by no means follows, however, that the plaintiffs are entitled 
to an unconditional injunction against the collection of the tax. 
They ask equity, and must do equity. They invoke the exercise 
of an extraordinary power of the court for their relief, and the 
court in its discretion should refuse that relief, except upon con- 
ditions that are equitable and just. We think, therefore, that the 
injunction should only be granted upon the condition that the 
plaintiffs, or their bank, shall first pay to the treasurer of Hamil- 
ton county a sum that will be a pro rata equivalent for the tax 
imposed upon the state and independent banks, under the Act of 
1861 — that is to say, such sum as might lawfully have been 
assessed upon the plaintiffs, or their bank, under said act, had it 
been one of the said state banks. If the parties cannot agree upon 
this sum, proceedings can be adopted to ascertain it by the court ; 
and, if found necessary, the bank itself can be made a party. 

We publish the above cases together, Most prominent among these ques- 

and propose to follow them with a few tions, are those relating to the rights and 

observations touching the general sub- power of the states with respect to the 

ject to which they relate. public stocks of the United States. 

Questions concerning taxation are as- Certain points are definitely settled, 

suming an unusual degree of importance, and we pass them by with simply a brief 

Some of these questions are complicated statement. 

with others relating to the respective Thus it is clear by the language of the 

powers of the General and State Govern- Act of Congress and settled by adjudi- 

ments. And some are further compli- cation, that United States stocks held or 

cated with considerations connected with owned" by natural persons or by corpo- 

the nature of corporations and the own- rations are not subject to taxation by or 

ership of corporate property and shares, under state authority. 

Quite recently questions of this charac- Thus not only is the vast amount of 

ter have been investigated with the pene- property, which is invested in the stocks 

trating gaze of close scrutiny, with of the United States, withdrawn from the 

watchful circumspection and deliberate range of state or municipal taxation, 

care. but also the income which the citizen 
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derives from it, at least until it is re- 
ceived in money or converted into other 
property. 

This much being settled, questions of 
vast amount soon arose as to the right 
of the states to levy and collect taxes 
from national banks, a certain portion 
of whose capital must be, and all of 
whose capital in many cases is, actually 
invested in these securities. 

It is clear, and it was accordingly 
determined, that so far as these banks in 
their own corporate right were the own- 
ers of such stock they were not, any 
more than individual owners, liable to 
state taxation in respect thereto or to 
the income derivable therefrom. But 
does this exemption from liability to 
state taxation extend to the shares of the 
shareowners in banks, all or a portion 
of whose capital is invested in these non- 
taxable securities ? This question was 
settled against the shareholder and in 
favor of the States by the decision of the 
Supreme Court of the United States in 
the leading case of Van Allen v. Nolan 
et ah, published soon afterwards in the 
Am. Law Registek, Vol. 5 N. S. 609, 
and now reported, 3 Wallace 573 

The substance of that decision and a 
brief outline of the argument of the 
Court are condensed in the head-note 
prepared by the writer and given in the 
report of the case as published in this 
Journal. For convenience we now re- 
state the principal points established by 
the judgment of the Court in that case. 

It decided, 1. That state laws author- 
izing the taxation of shares in national 
banks must conform to the 41st section 
of the Act of Congress of June 3d, 1864. 
2d. That, when thus conformed, shares 
in national banks may be taxed, like 
other property belonging to the share- 
holder, by state authority, irrespective 
(and this was the close, difficult, and 
great controverted question in the case) 
of the amount of capital which the bank 
itself may have invested in bonds of the 



United States — the Chief Justice and a 
minority of the Court holding that 
states may tax such shares only so far 
as the capital of the bank is not invested 
in such securities. 

The majority view evidently rests 
upon this proposition, viz. : that the 
shares in, and the capital of a bank are 
not so far identical, that a tax on the 
one is necessarily a tax on the other. 

Therefore, although the whole capital 
of a bank may, as in the Van Allen 
Case, consist of stocks and bonds, issued 
by the United States under various Acts 
of Congress, still the shareholder, though 
not the bank, may be taxed by the state 
upon the value of his shares, provided 
no discrimination is made by state 
legislation against this kind of property, 
that is, provided it is not taxed higher 
than other moneyed capital, or higher 
than shares in banks organized under 
state authority. Although the judg- 
ment of the Court of Appeals of New 
York was reversed, yet the decision was 
against the banks or rather the share- 
holders, and will have the effect, to a great 
extent, to compensate, so to speak, the 
states for the withdrawal of so large a 
portion of property from their power to 
tax. 

And the immediate point on which the 
Van Allen Case turned was that a state 
law, providing for the taxation of shares 
in the national banks, and for the taxa- 
tion of the capital of state banks, but 
not of the shares, did not conform to 
the limitations in the 41st section of the 
Act of Congress of June 3d 1864, and 
was therefore invalid. 

The right under their existing laws U) 
tax the shares in national banks has 
arisen or will most likely arise in the 
different states. 

The case of Bradley v. The People, 
frc., above given, illustrates the applica- 
tion of the principles of the Van Allen 
Case to the existing laws of the state of 
Illinois. When the Van Allen Case 
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arose, the banks of the state of New 
York were taxed upon their capital. 

In Illinois, when the Bradley Case 
arose, the banks of that state were taxed 
upon their capital stock and surplusfunds, 
or reserved profits ; and there was no 
provision specifically taxing shares in 
such banks. 

The Supreme Court of Illinois, with 
full knowledge of the decision in the 
Van Allen Case, distinguished the two 
cases, and asserted the power and right 
of the state to tax the shares in the 
national banks. 

But the Supreme Court of the United 
States reversed this judgment, and held 
that the two cases were substantially the 
same. 

We herewith also publish the decision 
of the Supreme Court of the United 
States, in the case on the relation of 
Denning Duer, as containing an ex- 
position of the construction of the first 
proviso of the 41st section of the Na- 
tional Bank Act, prohibiting the taxation 
of shares by state authority " at a greater 
rate than is assessed upon other moneyed 
capital in the hands of individual citi- 
zens." 

In Indiana the question of the power 
to tax the shares in national banks arose 
and was decided by the Supreme Court 
of that state against the power, in the 
very recent case of Wright, Auditor, $c, 
v. Stilt, herewith published. The 
grounds of this decision are given in the 
following extract from the opinion of the 
court, which was delivered by Frazer, 
J. He says : " But under existing laws 
the shares in national banks cannot be 
taxed in this state for state and county 
purposes, for the plain reason that no 
tax is ' imposed upon the shares of any 
of the banks organized under the autho- 
rity of the state,' and the Act of Con- 
gress therefore forbids it. We tax our 
own banks upon their paid-in capital, 
and do not tax the shareholders thereof 
upon the value of their shares. We 



would by imposing this burden upon the 
shareholders of the national banks alone, 
make the discrimination against the lat- 
ter, which the national legislature has, 
in express terms, prohibited." 

So, in New Hampshire (First National 
Bank v. Portsmouth, 47 N. H., not yet 
issued), it has been decided that while 
national banks may be taxed upon their 
real estate, they cannot be taxed, under 
state laws, for the shares of any of their 
stockholders. 

In Ohio, banks chartered by the state 
are assessed upon their capital stock, 
undivided profits, and all other means 
not forming part of their capital. In 
April, 1865, the legislature passed a 
law which requires " all shares of stock 
in any national bank, located within the 
state, to be listed for taxation and taxed 
in the city or county in which the bank 
is located." There seems to be no pro- 
vision specifically taxing shares in the 
state banks. 

Under this legislation, it was held by 
the Superior Court of Cincinnati (Par- 
ker v. Siebern and Frazer v. Siebern, 5 
Am. Law Beg. (N. S.) 526), that shares 
in national banks could lawfully be taxed 
in that state. This decision was made 
before that of Bradley v. The People, 
supra, and has now been reversed by the 
Supreme Court of that state in the case 
of Frazer v. Siebern, herewith published. 
The laws of Ohio and Illinois, as to the 
taxation of state banks, are identical, 
and, by the decisions now published, the 
judicial interpretations of them in the 
two states have been harmonized. It is 
proper to add, that in Parker v. Siebern, 
in the lower court, the point in relation 
to the conformity of the state law with 
the requirements of the 41st section of 
the National Bank Act, does not seem to 
have been particularly pressed by coun- 
sel, or considered by the court. The 
stress of the case appears to have been 
upon the question, whether, in estimating 
the value of the shares, it was requisite 



486 



FRAZER v. SIEBERN. 



to deduct that portion of the capital or 
property which was invested in non- 
taxable stocks of the United States ; and 
the courts, conformably to the doctrine 
of the Van Allen Case, correctly ruled 
that it was not. 

Similar questions have arisen in other 
states, but we have not authentic data 
upon which to base particular reference 
to them; and such a question is now 
pending on appeal in the Supreme Court 
of Iowa. The cases herewith published, 
show that the Supreme Court of the 
United States will adhere to the doc- 
trines of the Van Allen Case. 

Many of the states under their exist- 
ing laws cannot lawfully tax shares in 
the national banks. This defect may, it 
is obvious, be remedied in either of two 
modes. First, By the states so altering 
their revenue laws as clearly to conform 
to the limitations or conditions of the 
41st section of the National Bank Act. 
Second, By a modification of that section 
to be made by Congress, which it has the 
right to do. 

Upon this point, we make the follow- 
ing extract from a published letter of the 
Hon. 0. H. Miner, State Auditor of 
Illinois, a gentleman who has given to 
this general subject no inconsiderable 
attention. He concludes the letter re- 
ferred to thus : — 

" The published debates in Congress 
show it to have been the intention to 
render the national banks subject to state 
taxation, and the 41st section of the 
National Bank Law carries to the eye a 
seeming of such liability ; but under the 
rulings of the Supreme Court this proves 
to be a delusion and a snare. 



" As Congresa has expressly reserved 
the power to alter, amend, or even 
repeal the act, it may well be asked 
why it is impossible for Congress to 
remedy the evils arising under the delu- 
sive promises of this law. It seems to 
me that a few honest words in lieu of the 
present provision of the act would end 
the difficulty. Let it provide that the 
capital stock, or shares of the same, may 
be taxed under the laws of the states 
where such banks are located, in the 
same manner, at the same or no greatei 
rate than the capital stock or shares of 
hanks authorized by flie laws of such 
states, or, in case that no banks are 
authorized by the laws of the state in 
which any such bank is located, then at 
the same or no greater rate than is 
assessed against other moneyed capital 
in the same locality under the laws of 
such state ; with the proviso, that if the 
banks are taxed directly on capital stock 
in the aggregate, then the shares in the 
hands of individuals shall be eqempt, 
and vice versa. With such an amend- 
ment to the National Bank Law, I fully 
believe that the whole difficulty would 
be at an end." 

Since the foregoing was in type, we 
have been furnished with a copy of the 
lucid opinion of Justice Agnew, of the 
Supreme Court of Pennsylvania, upon 
the statute of that state on this subject. 
As we give the opinion in full below, 
we shall only add here, that it furnishes 
another example of the difficulty of estab- 
lishing a simple and satisfactory mode 
of exercising the power of taxation of 
national banks, intended by Congress to 
be allowed to the states. J. E. D. 



